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3 % E 8
Valid Contract

1.5 % & Henk 3

Elements of a Valid Contract
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3 E N
Valid Contract

® A B LY
Two or more parties:
K% 4 Promisor/ # -k # 4 Promisee

Meeting of minds/ consensus on specific matters
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3 % E 8
Valid Contract

& & 1 Offer:

“an expression by a person made to another, of
his willingness to be legally bound to a contract
on terms either certain or capable of being
rendered certain”

& i ¥) Acceptance:

“an Indication by the offeree of the offeree’s
willingness to be bound unconditionally to a
contract with the offeror on the terms stated In
the offer”
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3 % E K
Valid Contract

| SESRBEN N MY sh W)
Intention to create legal relationship:

> 7

;‘1)
[ESgal

£ Commercial Contract :
/= = & Blimplied intention to be legally bound

> rJe% 222 & ¥ Family, domestic and social agreement :
rebuttable presumption: do not intend the agreement to be
legally bound B3% i i &1 B(e ¥ fads)
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Valid Contract

¢ i Consideration:
»Price of the bargain
»Value to promisor or detriment to the promise
» £ % Contract v.s % % Deed

& 7z T_iE 2 Certainty of terms
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EXpF
Contract Contents

Parties (& % %7 J B|Privity of Contract)
) ST gy
Set out the rights of the parties
\ 2RO et gt
Set out the obligations of the parties
£ X8y
Contract term
L LS I E-
Ways of termination of contract
\ - BEN RN e 2
Governing law and jurisdiction
O£ R (G5 B PR
Dispute Resolutions (litigation, mediation, arbitration)
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£ X Kard
Contract Pitfalls

2.4 B § & ¥ Kard
Pitfalls of Entering into a Contract
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1. © Bf #4 3k Oral Agreement

»i2 B U E X RS
The law does not require a particular form or
formalities of a contract

>ET IR R ST R
Contract may be In writing, or by oral agreement

>UERFARR Y A i 2 AR
Oral agreement may be subject to argument

10
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Contract Pitfalls
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& ZE ] Hong Kong Case

Wing Hing (1956) Company Limited (3 £*(1956) 7
T2 #) v Nissin Foods Company Limited (P # @
g )

% %L Court Ref: HCA 1988/2017; [2021] HKCFI 638

H)4-p #p Date of Judgment: 12/ 03/ 2021
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Contract Pitfalls

Nissin Foods Holdings
B4 L | Company Limited
1969}:}? ‘ﬁ‘; ______________

3 8(1956) % *
19882 14 ~ 3 (HK)

pul

R e

R R R RE Mitsubish Corporation

Hong Kong Limited
(HK)
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& X kard
Contract Pitfalls

€ 2| Judgement:

“Lack of evidence of proving the existence of the
alleged oral agreement”

“Both Mr. Tong & Nissin HK are sophisticated
operators, they should be highly attuned to the value
and Importance of clear written records of
significant third party dealings”
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Contract Pitfalls
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ARia A LB T nhak A E HIE?
SJEER

w|4|O] f| AA l o=

[BRHRFA] ROOERECEHERREEDSH " HaT—T L HIEEIyRE (195) BRA
B 4FRIARGFEN - MAF S TIFEBNEHRERR BT 0FIsER A - EXH
AR EEM0E T - BT RAEREGSIEE M BREERETELE S - |k
SR HEEL  BERE—THHET -

Source: Ming Pao (13/3/2021)
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2.8 KRR XFRR/EE BLBLABR

Ask for guarantee provided by parent company/
personal guarantee provided by individual directors/
shareholders

R ¥] Reasons:

> B % =7 4 Separate legal entity

PPy FET A/ 7 # o @ Contracting
company has no substantive assets/ One dollar company
>4 2w o & The shareholders abandon the company

15
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3. 3P+ ;N\ Exit Method

> FH =z & {Fixed term

> 3§ % {#option to renew

> BEF Y (Aed BTk a)

automatic renew If not give notice to terminate the contract
before the expiry of term

> # R FINEPF 4% 0k Termination at any time without causes
> R & J F]4 ¥ % 1F Termination for causes only

16
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Valid Contract
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3. & Wk
Cooperation Agreement

17



N SUN| sl
& |\ s | T
' LLP ERZREESH

R AR ?

What is a Cooperation Agreement?

A cooperation agreement is a contract between two parties who want to enter into a
working relationship together. It is used to:
LITHAR AR 21 b e o ®

« Outline the intentions, goals and conditions of the future working partnership
e PR A KLY TH GHLE - P PR

» Address the information or establishment of the cooperative venture

© RJLEEEGFOT LAAIZE

» Outline how much each person in the cooperation agreement owns of a business
arrangement and the amount of the profits they can be distributed

o PRME R TERGRY K A SR SRR E BT KA ROIE L

» ldentify the obligations of the parties involved

o PEEARM & R

18
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CxACE Lok

Functions of a Cooperation Agreement

«  Provide flexibility in allowing the parties to include terms that meet their
needs and requirements = to ensure that the venture is as profitable
(financially or otherwise) as possible

c BEFEMS LHFLIFrPLATRAEE D UEEEREZTNF
Fl (M & H s 25 )

«  Qutline critical details = to help both sides of the contract keep their end of
the agreement up

© PR E > e SR S S R R B

%
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Content of a Cooperation Agreement e

*The percentage of ownership of each partner

& B & A T R A

*How the division of profit and loss will take place
oheim 3 4 JlEfof 4

*The length of the partnership

& ¥ B 1 endp

*How decisions will be made and disputes resolved
ohoim (T AT fefz i =y

*Define who holds the Binding Authority

T RGRIFF G AL

*\What happens in case of withdrawal or death

CEATH AT ERT EE A PR
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N

Advantages of a Cooperation Agreement

« By clearly setting out what both sides want from the cooperation and how the
parties should cooperate, there is less chance for the cooperation to fail.

o LBMFERE S K S TEY @R E S el £ 1F 0 £ 14 B
R Rl l&_ﬁ%g A o

» By clearly outlining what is required from both sides, it can motivate both sides
far better than a cooperation between two entities that do not have a legally
binding agreement in place.

s UEPRMEES SR RS TR B2 EHLS PRER{FE RES B
2 FFend iF o
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Where NDA would be helpful
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« Aconfidentiality agreement or non-disclosure agreement ( NDA) is a legally
binding contract in which a person or business promises

» FmEBE I ABRER (NDA) » EHB LA LR F YL
L oo FhiR T KER

» To treat specific information as a trade secret

s BPFITLARIPEBR

» Not to disclose the secret to others without proper authorisation
s AAERTFREDTRT > A AREREERD

» *the information has to be private. Once a piece of information becomes public, an NDA can
no longer protect it.

s RAREFFRME - LR LA NR > T3 £ BWNDA iR R P o
» NDAs are often a critical first step in significant business deals

s FEREPRRETIEAFEIL OBET-FH
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4. BRE Wk

Confidential Agreement

23



Where NDA would be helpful
PR 55 1 3k 09 i ) R TS
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Presenting an invention or business idea to a potential partner, investor, or distributor
W B mbw%k~&?ﬁ§&ﬁﬁ%ﬁﬁmﬁﬁiﬂﬁ
Sharing financial, marketing, and other information with a prospective buyer of your
business

S EEDELEE REZ M FH cE B4
Showing a new product or technology to a prospective buyer or licensee

v Bl RSP A B T ATA S8 B

Receiving services from a company or individual who may have access to some
sensitive information in providing those services

FX PN B A DT EB AR T L PRIE
Allowing employees access to confidential and proprietary information of your
business during the course of their job

RFRL AL R AR LAEHRICE G A
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Unilateral vs Mutual NDAS
B 5 AR vs 25 4R

« Unilateral ¥ = i 3%

_E__| For when you are contemplating that only one side will be sharing
oA confidential information with the other side.

B R R S R S L A A R
« Mutual 3 F Rk

« For situations where each side may potentially share confidential
W Information, and each party are bound by the clauses of the

agreement
CORPNES TR I EBE LR 2 B 0 BRE S Y
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Main clauses in Confidential Agreement
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Preliminary

., b )
’*ij’ =

« The Parties to the Agreement 3% 2
« Defining and introducing the parties &_& v /i 5 53 & =
« Purpose of the Agreement %3k * i

e Introducing the aim of the agreement 4 % #43% 0P 0% #

ié
« Binding Effect of the Agreement ;# & .5 & 4
« Definitions and Interpretations #_& fcf%§#

- Key terms and specific wordings used in the Agreement 2 :%
PR R EIEE o T P
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One-way vs Two-way

Two-way: This Confidentiality Agreement is entered into in connection with
discussions about a potential business relationship between [Party A] and [Party
B]. [Party A] may receive information relating to [Party B]’s operations and
businesses and [Party B] may receive confidential information from [Party Al].

7 »IrJf””Fi (llf"”‘ja") 7‘"»:’*‘ F‘} [n = :H:""[ZJ = ]7 F&m’%}; #7}2*?&@ i
N § Il [e S JnE g foE iy Mg A e 2 ]7 a
j\B [F' "S]m]/ L“ }}:L'-o

VS

One-way: [Party A] wishes to disclose Confidential Information to Info Keeper in
relation to the [Project and/or Permitted Purpose] and to: (a) regulate the Use of the
Confidential Information by Info Keeper; (b) preserve the confidentiality of the
Confidential Information.

[T =2 ]¢ )Li[Ig P ’ft’/‘\? FE O R ]w [T lﬁ-gﬂ]:}i%t&

,,Q » B EARE S
(@) g [F 3 g = ]*ﬁ)—@@”?“%mn% #1022 (b) A T

F
S

G
P
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«"Confidential Information” shall include % 73t ¢ 35 © —

In whatever form and means and nature, all information or material that has or
could have commercial value or other utility in the business in which Disclosing
Party Is engaged.
R EPTREDERY L3 AT RE TR ER
B HAJVHE R X o
*Considered commercially sensitive
R L A L

 E.g. Services, business information, strategies, rights, customerfr i, 7 %

L R RLE S R

Py
« E.g. Information on customers, suppliers, plans 3 B % = i &7 ,3- 3] 0

s~ A A
[ER= I

PR

s

2 H s 2 ey 1A

l\::v XN

0
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Definition of Confidential
Information #& 58 B .89 € &

Important dates of effect

4 T p i

*May include exclusion clauses on what is not considered Confidential
Information
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Confidentiality Obligations

‘Undertaking of each Party & = -&K#

ﬂ *Keeping information confidential, not be used for unpermitted

@ purposes
N\ ¥ G LESR 2 ERALHFT DR

0 *Using all endeavours to ensure no one gets access
‘T T A RERATARERL L

g1 'e s

Informing the other party immediately upon discovery/
awareness of disclosure to an unauthorised third party
- LHR/IABFIEREARAB LRGBS 2

Wiy - 3 oo




N SUN | oI
= \ WERS AbT

LLP  BRZREESH

Disclosures # &

-Permitted disclosures & F %, ¢ &

 To fulfil ends allowed in the agreement % i = {23% ¢ 0 p 7

*Forced disclosure 3 $1# &

« Where jurisdiction or order of court, rules require, clauses may stipulate
confidential information be disclosed to the minimum extent possible

© BXRFlrdp s MARRER RAOFIRT o AT R LA E MR
BB

 Parties shall inform the other party and gain assurance from the
authority that information disclosed will be kept confidential

COEC R R BRAR S TR B NG LR R T IR R

wy - 3 o
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Return of confidential informati
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* Upon the disclosing party’s written request, the receiving party
shall return to the disclosing party all tangible items and
embodiments containing or consisting of the disclosing party’s
Confidential Information and all copies thereof (including
electronic copies) and provide the disclosing party with a written
officer’s certificate certifying the receiving party’s compliance
with the foregoing obligation within [[*] days/ [*] month(s)] from
the date of the written request

W W@ﬁ%”ﬁ&%p’“é{agzﬂgpym¢mﬁ
BF R R A BlR (FETIHA) > Tl
?%"’ifizf:—”—»‘ l)vé‘m‘%gﬂ?i ’ ﬁﬂ?iﬁ_»]ﬁc—’ﬁzj __P.‘i“%i)Z‘O
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Optional clauses (if applicable)

B LA (i T )

T
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* Immediately on signing this Agreement, the Undertaking Party
shall terminate, or procure the termination of, any Third Party
Negotiations currently taking place.

e ARFARERF S OREIRTHS > NERXEFIP DT
RAEFE R S = 3 L o
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Duration ¥y 2

«Stipulates the period of obligation when the Agreement would
remain in full force and any expiry dates

S LR T4F 23N d PR Tl 4 2kp H) oo

Parties shall hold Confidential Information in confidence and the
Agreement shall remain in effect until the Confidential
Information no longer qualifies as a trade secret or until
Disclosing Party sends Receiving Party written notice releasing
Receiving Party from this Agreement, whichever occurs first.

LIWRLLAE PR ARG ESRR RN 6L
0758 fRIE f e iR & (A A X L) o G
BEF R LM o
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Non-solicitation £

*Agreement not to solicit or approach any
employees/ customers/ suppliers of the other
party or customer

R ARIFABFEFT - 2 AHEZ P aiEe A
1/E 2R
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Limitation of Liability of Disclosing Party — .\ LAWYERS
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Indemnity p& ¥ :

* In event of breach or misrepresentation by the
undertaking party, whether by fault or negligence,
the undertaking party shall indemnify the other
party for the cost and fees incurred

vm{“'""ﬁ* ER L BORFET E QAT
ZFME > TEw ¥ - FREFEd P TFE A
2,
P

W ‘Pa

W
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Cost & #
« Cost bore by the each of the parties & = k& ey *
*Assignment i& %

 All obligations in the agreement are personal to the Party and shall not
be assigned
o FERRRP T RAFDHIERRT B A2 T AR

*Acting as principal
« Parties warrant to each other that they act as principal but not agent

CORCARI R A AR B KA LN i)
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*Third Party Rights and Intellectual Properties % = = 4| %
A

* Only enforceable on and benefits the Parties within this
Agreement

LT R
Variation and waiver { #x% 3 &

 Variation of the Agreement shall be in writing and signed by
both parties to the Agreement

C R RIS RS R R RS § Y

« Waiver of any rights under this Agreement is only effective
In writing

T AEEE SR SV R
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*Severance i T iE 3

« Addresses what would happen if any provisions in the Agreement is
invalid

o EEERY NIRRT AR eR

« Where any provision is found to be unenforceable by court or any
competent authority, the other provisions shall remain in force

s FRAMRAEFIEE ANTEERS FVRET o B ik
PR3 L o

 If any invalid provisions would become valid upon modification, the
provision shall apply with whatever modification is necessary

s FIEREMNEFAFI ST FT A3 PIZEFRE LTRSS E 1% {

B
*Notice £ 4

« The Agreement shall stipulate the methods of giving notice and address
(email or physical) of notice
* BRApP LA 22 vk g (RIMELFH)
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«State that all disputes arising out of and in connection with the
Agreement shall be governed and construed in accordance with
the laws of Hong Kong

P AT FlAEAGRATIIAC S B 2 Jp B hA RO R e iE B
BT e H iR o

*HK courts shall have jurisdiction

A iEEIREL P IEE

OR &

Parties can settle disputes by arbitration, the arbitration seat
being Hong Kong

SRR R S S L
eLanguage and procedures of arbitration can be stipulated
TN P AE T e R
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Take Away
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1. ’ﬁ 3L Hek %
Elements of a Valid Contract

2. v wig -fl]’il' B 3545

Put everything in writing

£ itk o iR
Cooperatmn Agreement and Confidential
Agreement

43
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Disclaimer

AT ARy M F ERE-BRL AR D BFE R 2o o AT
PR EPE LA RRTZELL 2 AVEAREPERRNDZELL I @
i\y‘fﬁr‘néﬁjp\ Aokt t (EHAAFTFESSEB A L) ”,‘i#\%%%ii?%r%%ra»—,ﬂ
TEF F CRFS BRI RT OB EIHRRTOEFFRZESERBEL LT 0 7
et i@r 2 fpnEmp Feni# v s ivdiEzmiEs o

The all contents herein are provided for general informational purposes only, and may not reflect
current legal developments, verdicts or settlements. Any information contained herein should not
be construed as legal advice and is not intended to be a substitute for legal opinion on any
subject matter. No recipient of contents herein (whether clients or otherwise) should act or
refrain from acting on the basis of any contents herein without seeking the appropriate legal or
other professional advice on the particular facts and circumstances at issue from a lawyer

licensed in the recipient’s region, country or other appropriate licensing jurisdiction.
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